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d obe Food Equi pnent Co. (applicant) seeks to register
CHEFMATE in typed drawing formfor “power operated,
comercial, food service machines, nanely, neat slicers,
food m xers and food processors.” The application was
filed on March 20, 2001 with a clainmed first use date of
July 1992.

Cting Section 2(d) of the Trademark Act, the

Exam ni ng Attorney has refused registration on the basis
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that applicant’s nmark, as applied to applicant’s goods, is
likely to cause confusion with the identical mark CHEFMATE
previously registered in typed drawing formto the sane
entity for “kitchen utensils, nanely, pots and pans”
(Registration No. 1,168,433) and for “small electric
appl i ances or apparatus for household and honme kitchen use,
nanmely, choppers, m xers, peelers, slicers and dicers”
(Regi stration No. 2,156,071).

When the refusal to register was nade final, applicant
appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. An oral hearing was held before
this Board on July 1, 2003 at which applicant’s counsel was
present, but the Exam ning Attorney was not.

In any |ikelihood of confusion analysis, two key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry nmandated
by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.”).

Considering first the mark, they are absolutely
identical. Thus, the first Dupont “factor weighs heavily

agai nst applicant” because applicant’s mark is absolutely
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identical to the registered nmarks. In re Martin's Fanous

Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1290

(Fed. GCr. 1984).

Turning to a consideration of applicant’s goods and
the goods of the cited registrations, we note that because
the marks are identical, their contenporaneous use can |ead
to the assunption that there is a commbn source “even when
[the] goods or services are not conpetitive or

intrinsically related.” 1nre Shell Ol Co., 922 F.2d

1204, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993).

Considering first applicant’s goods (power operated
comercial nmeat slicers, food mxers and food processors)
and the goods of cited Registration No. 1,168,433 (pots and
pans), we note at the outset that while applicant’s goods
are restricted to commerci al food service machi nes,
registrant’s pots and pans are not restricted. |In other
words, the term*“pots and pans” is broad enough to include
bot h donestic pots and pans as well as comercial pots and
pans. Thus, a commerci al operator such as a restaurant
could well encounter both applicant’s commercial neat
slicers, food m xers and food processors as well as
registrant’s pots and pans under the absolutely identical

mar kK CHEFNMATE
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In arguing that there is no |ikelihood of confusion,
applicant contends that its custoners are “know edgeabl e
and sophisticated.” (Applicant’s brief page 6).

Qobvi ousl y, sophisticated consuners are nore likely to
notice differences in marks than are ordi nary consuners.
However, this argunent does not apply in this case because
applicant’s mark CHEFMATE is absolutely identical to the
regi stered mark CHEFVMATE. The nobst sophi sticat ed
individuals in the world woul d be unable to notice any
differences in identical marks because there sinply are no
di fferences. Thus, restaurant owners, which applicant
acknow edges at page 6 of its brief are its prinmary
custonmers, would have no way of know ng that CHEFMATE pots
and pans (including comrercial pots and pans) enmanate from
a different source than CHEFMATE neat slicers, food m xers
and food processors.

At page 6 of its brief, applicant argues that there is
no |ikelihood of confusion because its “products are
conpl ex, expensive machi nes whose purchase are [sic]
negoti ated by highly know edgeabl e and hi ghly sophi sticated
pur chasi ng agents, who may indeed be purchasing nultiple
units for a chain of restaurants or other facilities for a
purchase price of hundreds of thousands of dollars.”

(Emphasi s added). There are two problens with applicant’s
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argurment. First, applicant has offered absolutely no

evi dence what soever showing that its actual commercial neat
slicers, food m xers and food processors are sold only to
sophi sti cated purchasing agents in lots involving hundreds
of thousands of dollars. Indeed, applicant’s use of the
word “may” strongly suggests that in actuality its
comercial neat slicers, food m xers and food processors
are also sold to individual restaurants in lots involving
suns consi derably | ess than hundreds of thousands of
dol | ars.

Second, and of far greater inportance, is the fact
that it is well settled that in Board proceedi ngs, “the
guestion of |ikelihood of confusion nust be determ ned
based on an analysis of the nark as applied to the goods
and/ or services recited in applicant’s application vis-a-
vis the goods and/or services recited in [the cited]
regi stration rather than what the evidence shows the goods

and/ or services to be.” Canadian Inperial Bank v. Wlls

Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Gr.

1987). Applicant’s chosen description of goods is broadly
descri bed as power operated conmercial neat slicers, food
m xers and food processors. It is this description of the
goods on which we nust base our |ikelihood of confusion

anal ysis. Applicant’s chosen description of goods does not
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contain any restriction that said goods will be sold only
to professional purchasing agents in |lots costing hundreds
of thousands of dollars.

In sum we find that there exists a likelihood of
confusion resulting fromthe contenporaneous use of
CHEFVATE for power operated conmercial neat slicers, food
m xers and food processors and the identical nmark CHEFMATE
for all types of pots and pans, including pots and pan for
use in comercial establishnments such as restaurants, which
are, as previously noted, applicant’s primary custoners.

Turning to a consideration of the contenporaneous use
of applicant’s nmark CHEFMATE on power operated commerci a
meat slicers, food m xers and food processors and the
i dentical mark CHEFMATE on, anong ot her goods, househol d
slicers, choppers, mxers and dicers (the goods of cited
Regi stration No. 2,156,071), we likewise find that there
exists a likelihood of confusion. To begin with, the
Exam ni ng Attorney has nade of record nunerous third-party
regi strations showi ng that the sane marks are registered
for both comrercial and household slicers and the |ike.
Contrary to applicant’s argunment at the top of page 6 of
its brief, these third-party registrations are sone
evi dence that commercial and household slicers and the |ike

are related goods. See In re Miucky Duck Mustard Co., 6
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UsPd 1467 (TTAB 1988), aff’d as not citable precedent 88-

1444 (Fed. G r. Novenber 14, 1988). Moreover, the
Exam ni ng Attorney has nmade of record news articles show ng
that the sane conpani es nmanufacture both comrercial and
donestic slicers and the like. This is additional evidence
t hat commerci al and household slicers and the like are
rel at ed goods.

As previously noted earlier in this opinion, when the
marks are identical as is the case here, their
cont enpor aneous use can lead to the assunption that there
IS a conmobn source “even when [the goods] or services are
not conpetitive or intrinsically related.” Shell GIl, 26
USPQ2d at 1689. O course, when the marks are absolutely
i dentical and the goods of the applicant and registrant are
related, there is clearly a likelihood of confusion.

One final comment is in order. One of applicant’s
primary argunments is that applicant once owned Registration
No. 1,814,342 for “slicers: nanely, power-operated
comercial neat slicers, and parts thereof.” It was
regi stered on Decenber 23, 1993 and was allowed to co-exi st
with registrant’s Registration No. 1,168,433 for pots and
pans which issued earlier on Septenber 8, 1981. Applicant
states that it inadvertently allowed Registration No.

1,814,342 to be cancelled for failure to file a Section 8
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affidavit. Applicant then goes on to note that registrant
was able to obtain its second registrati on of CHEFVATE for
househol d slicers and the like in 1998 despite the fact
that applicant’s now cancell ed Registration No. 1,814, 342
was in effect as of 1998.

Wi le we are not unsynpathetic to applicant’s plight,
the fact that one Exam ning Attorney allowed applicant to
regi ster CHEFMATE for comrercial neat slicers despite
registrant’s existing registration of the identical mark
CHEFMATE for pots and pans, and the additional fact that a
second Exam ning Attorney allowed registrant to register
CHEFMATE for household slicers despite applicant’s then
exi sting registration of CHEFMATE for conmercial neat
slicers are actions which are sinply not binding upon this
Board. It is well settled as a matter of |law that “the
PTO s al | owance of such prior registrations does not bind

the Board or this court.” In re Nett Designs Inc., 236

F.3d 1339, 57 USPRd 1564, 1566 (Fed. Cir. 2001).
Decision: The refusal to register is affirmed as to

each of the two cited registrations.



